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RESOLUTION

RESOLVED, That the American Bar Association urges attorneys and judges, state, local, and
specialty bar associations, and law school clinical programs to help identify and respond
effectively to Fetal Alcohol Spectrum Disorders (FASD) in children and adults, through
training to enhance awareness of FASD and its impact on individuals in the child welfare,
juvenile justice, and adult criminal justice systems and the value of collaboration with
medical, mental health, and disability experts.

FURTHER RESOLVED, That the American Bar Association urges the passage of laws, and
adoption of policies at all levels of government, that acknowledge and treat the effects of
prenatal alcohol exposure and better assist individuals with FASD.

REPORT
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Introduction

Fetal Alcohol Spectrum Disorders (FASD) is a serious problem in the US., adversely affecting a very
large number of children and families, and in recognition of that the U.S. Senate has annually,
since 2004, passed a resolution designating September 9™ as National Fetal Alcohol Spectrum
Disorders Awareness Day. In 2011 Senate Resolution 259(1] called upon the people of the United
States to promote awareness of the effects of prenatal exposure to alcohol, to increase
compassion for individuals affected by prenatal exposure to alcohol, to minimize the effects of
prenatal exposure to alcohol to ensure healthier communities across the United States, and to
observe a moment of reflection during the ninth hour of September 9, 2011 to remember that
during her nine months of pregnancy a woman should not consume alcohol.

The Report provides background on FASD and discusses its impact on the justice system, the child
welfare system, and the disability benefits system. It also describes approaches to improving the
various problems identified in individuals with FASD who are in these systems. In addition, it
highlights current initiatives that are in place to benefit individuals with FASD.

The essential focus of this Resolution is to encourage: improvement in the civil, juvenile, and
criminal legal representation for persons with FASD; increased access to FASD expert screening
and assessment; attention to the over-abundance of FASD-affected persons in foster care, juvenile
delinquency cases, adult criminal proceedings, and correctional facilities; and the use of FASD
knowledge in court for the mitigation of sentencing and alternatives to incarceration and
execution, including therapy and comprehensive services to rehabilitate and reduce recidivism.
Neither the Resolution nor this Report should be construed as suggesting that use of alcohol during
pregnancy is, or should be, a criminal act.

The ABA House of Delegates has not previously addressed the issue of FASD. FASD is a disability
that cuts across all age ranges, and it is a lifelong disability. There are unique concerns and
problems facing children and youth with FASD that need to be addressed. This includes the very
large numbers of children with FASD in both the foster care and juvenile justice system, as well as
in the adult criminal justice system and correctional institutions. The focus of the ABA
Commission on Youth at Risk is on youth, and that is the reason for its principal sponsorship of
this Resolution. Given the unique nature of FASD, this Resolution, while addressing and focusing
on issues that impact children with FASD, also contains suggestions for actions that would benefit
adults with FASD.



This Resolution and its accompanying Report provides a road map, for legal professionals,
lawmakers, and those in government who deal with youth at risk, to increase awareness of FASD.
It also encourages federal, state, territorial, tribal, and local law and policy makers to implement
laws and policies that reflect the serious effects of prenatal alcohol exposure.

Types of Fetal Alcohol Spectrum Disorders

FASD is a group of conditions that can occur in individuals whose mother drank alcohol during
pregnancy.[2] FASD can result in birth defects, growth and development deficits, cognitive and
learning issues, executive functioning problems, difficulty remaining attentive, and problems
socializing, as well as other behavioral issues.[3]

The correlation between maternal alcohol consumption during pregnancy and deficits in
physical and mental development were first identified in the early 1970s.[4] The first common
symptoms identified among children who had been prenatally exposed to alcohol were growth
deficiencies and developmental delays.[5] Shortly thereafter Kenneth L. Jones, et al., found similar
physical characteristics in these individuals.[6] They included similar patterns of craniofacial,
cardiovascular, and limb defects.[7]

A follow-up study followed 11 children whose mothers drank heavily during pregnancy and found
many common features among this cohort.[8] Among this small sample population, all children
displayed growth deficiencies (for height, weight, and head circumference), their abnormal
craniofacial features had not changed over the past decade, and they all had below-normal
intellectual development.[9] Most of these children had low 1Q scores and 8 were either mildly or
severely handicapped.[10]

Since that time, several disorders related to fetal alcohol exposure have been identified. There are
several types of FASD, including Fetal Alcohol Syndrome (FAS), Partial FAS, Alcohol Related
Neurodevelopmental Disorders (ARND), and Alcohol Related Birth Defects (ARBD).[11] These four
diagnoses share certain characteristics and fall within the broader category of FASD.[12] All but
ARBD involve significant brain damage.

FAS is the most severe of the conditions that constitute FASD. An FAS diagnosis requires three
specific deficits:[13] a characteristic pattern of facial abnormalities known as facial dysmorphology,
such as a smooth ridge between the nose and upper lip;[14] growth deficits, such as lower than



average weight and/or height;[15] and central nervous system abnormalities or brain damage.[16]
The latter may include a diagnosis of Attention Deficit Disorder (ADD) or Attention Deficit
Hyperactive Disorder (ADHD).[17] While generally, individuals with FAS tend to be the most
impaired, with more severe physical and cognitive issues than individuals with other forms of
FASD,[18] those with Partial FAS and ARND tend to show the most severe secondary disabilities.
[19] FAS alone costs the United States approximately $54 billion each year in direct and indirect
costs.[20] Itis also the leading cause of non-genetic intellectual disability in the United States.[21]

Partial FAS includes some of the signs and symptoms of full FAS but not all.[22] Individuals with
Partial FAS typically still present with physical and emotional deficits, but do not have all of the
physical characteristics listed in the FAS diagnostic guidelines. ARND includes central nervous
system abnormalities and other cognitive/behavioral problems, but none of the outward physical
abnormalities.[23] Individuals with partial FAS and ARND present with cognitive issues that can
be as severe as those seen in FAS. ARBD is a rarely-used diagnosis that only identifies alcohol
related physical abnormalities outside the central nervous systems (e.g., skeletal or organ
abnormalities).[24]

The prevalence of full FAS and FASD has been examined in several studies. In one, the prevalence
of full FAS in the U.S. was estimated at 0.5-2.0 cases per 1000 births.[25] The estimated rate of
alcohol-affected births was estimated to be 5 to 10 times higher, close to 1% of newborns.[26] A
more recent study reported the FAS prevalence in the US. to be at least 2 to 7 cases per 1000
births, with all levels of FASD estimated as high as 2-5% among younger school children.[27]
There is currently an NIAA initiative to establish more accurate estimates of FASD prevalence.

The intent of this Resolution is to spur development of programs for those living with FASD and
their families. This should especially include youth transitioning from foster care and juvenile
justice systems, since those with FASD are especially vulnerable to physical and sexual abuse. One
study of over 400 individuals with FASD found that 72% had been abused, either physically or
sexually.[28]

Cause of FASD

FASD is caused by prenatal alcohol exposure. There is no safe amount of alcohol to drink during
pregnancy, and even small amounts of alcohol may have an impact on fetal brain development.
[29] A US. Surgeon General's 2005 advisory states that: pregnant women should not consume



alcohol during pregnancy; pregnant women who have already consumed alcohol while pregnant
should stop to minimize risk; and women who are considering becoming pregnant should not
drink alcohol.[30] In addition, former Surgeon General Carmona recommended that health
professionals routinely ask women of child bearing age about their alcohol consumption and
advise them not to drink during pregnancy, noting that this is of particular importance since
about half the births in the United States are unplanned.[31] Many professional medical
association guidelines also indicate that women should not drink alcohol during pregnancy.[32]

Although any prenatal alcohol exposure presents a risk, there does seem to be a correlation
between the amount of alcohol a woman drinks during pregnancy and the likelihood her child
will have FASD.[33] Some women who consume alcohol heavily during pregnancy do not have a
child with FASD.[34] However, typically, the more a woman drinks during pregnancy, the higher
the risk her child will have FASD and the more severe that child’s symptoms will be.[35]

Diagnosis and Treatment

There are several diagnostic guidelines for FASD, each of which list characteristics required for a
FAS, partial FAS, ARND, or ARBD diagnosis. Despite these guidelines, there are still challenges to
diagnosing individuals with these disorders. It may be particularly difficult to diagnosis less severe
cases of FASD. Individuals with FASD do not always present with observable physical
characteristics, making it more difficult to diagnose them.[36] In addition, one of the most helpful
ways to diagnose FASD is when there is confirmed prenatal alcohol exposure; however, mothers
are often reluctant to admit they drank alcohol during pregnancy due to a sense of guilt or shame.
[37]

Individuals with FASD may have 1Qs that are in the average range and appear to have good verbal
skills, making it more difficult to recognize FASD.[38] Although these individuals may not have
obvious symptoms or characteristics, they typically exhibit adaptive behavior and other deficits
that make it difficult for them to function at an age appropriate level.[39]

There is no cure for FASD, and the deficits associated with these disorders follow children into
adulthood.[40] That being said, early intervention and treatment services may improve a child's
development. Strategies include medication for some symptoms, behavioral and educational
therapies, special education, social services, and the support of a nurturing and loving
environment.[41] These interventions are most effective when a child is diagnosed before age 6.



[42] Children with FASD who were involved in intervention programs to improve social skills
showed improvements in both knowledge and behavior.[43]

Itis critical that comprehensive resources be allocated for early identification, diagnosis,
intervention, and treatment for those with FASD. Given the array of problems individuals with
FASD face, and the importance of early intervention, it is vital that professionals become aware of
the issue so that appropriate services can be provided.

Impact on the Justice System

Children with FASD are at high risk of getting into trouble with law. One study looked at FASD in
alleged juvenile offenders in British Columbia, Canada during 1995. All youth from the juvenile
court who were sent to the Inpatient Assessment Unit for purposes of a psychological and
psychiatric study were also assessed for what was then called FAS/FAE and is now called FASD. Of
the 287 youth seen over a year's time, 23.3 % had an alcohol-related diagnosis (FASD). The authors
also found, among youth in juvenile facilities, an astounding 40 times the expected rate of
individuals with FASD.[44]

Individuals with FASD have executive functioning issues that result in difficulties socializing with
peers, sharing, and managing conflicts.[45] This can result in rejection, which leads to a higher
probability of individuals with FASD associating with other rejected children and a higher
probability that they will be involved in delinquent behaviors and have problems with the law.[46]

A large study at the University of Washington found that about 60% of individuals with FASD had
a history of trouble with the law and 50% had a history of confinement in a jail, prison, residential
drug treatment facility, or psychiatric hospital.[47] The average age children with FASD begin
having trouble with the law is 12.8 years.[48] This may be in part due to the fact that children with
FASD are easily led by others and tend to be impulsive.[49]

Individuals with FASD have various characteristics that put them at a greater risk of ending up in
the criminal justice system. For example, as was mentioned, they are typically impulsive and have
difficulty predicting the consequences of their actions.[50]

In addition, given their executive functioning problems, these individuals may not always have the
legal capacity to commit deliberate/intentional crimes.[51] Given these characteristics:



..[iln the criminal context, FASD-associated problems in reflection, forming intent, and
carrying out effective goal-directed behavior are directly relevant to mental state...their behavior
often breaks down or decomposes in novel high-stress situations...This decomposition often leads to
instinctive fight or flight reaction...neglecting previous learning experiences, consequences, anc
impact on themselves and others.|52]

Several issues surrounding individuals with FASD in the justice system include competency to
stand trial, validity of expert testimony,[53] and mitigation during sentencing.[54] Individuals with
FASD may not understand charges.[55] Since individuals with FASD cannot always form the
requisite intent required for certain crimes and do not fully understand the consequences of their
actions, defendants with FASD may face diminished capacity issues.

In Dillbeck v. State, the court held that FASD should be considered in the guilt/innocence phase of
the trial as well as in sentencing, noting that:

... Evidence concerning certain alcohol-related conditions has long been admissible during
the guilt phase of criminal proceedings to show lack of intent ... then so too should evidence of
other commonly understood conditions that are beyond one’s control ... [w]e perceive no significant
legal distinction between the condition of epilepsy... and that of alcohol-related brain damage in
issue here — both are specific, commonly recognized conditions that are beyond one’s control.[56]

This is significant because the court recognized the benefits of considering FASD during both the
trial phase and during sentencing.

Confirming a diagnosis of FASD may be critical in designing a sentence or sentencing alternative
that will be effective in reducing the risk of recidivism and will avoid causing far greater harm to a
defendant with FASD than to a defendant without this disability. Because of their impairments,
individuals with FASD, when confined in a jail or prison, can be more vulnerable than those who
are not disabled to physical and sexual abuse, and consequently more adversely affected than
others.[57]

In recent years, FASD has been offered as a mitigating factor during sentencing; there are many
death penalty cases in which the defendant’s history suggests FASD and a diagnosis of FASD has
been persuasive to juries as an explanation for otherwise inexplicable behavior. Also, in Atkins v.



Virginia, the US. Supreme Court held that executing an individual with an intellectual disability
violates the Eighth Amendment.

In some cases this will exclude the defendant with FASD from eligibility for the death penalty.
However, if an 1.Q. score of 70 or below, as many states define intellectual disability, is what
disqualifies a defendant from the death penalty then most of those with FASD, because of their
typically higher scores, would not be covered by Atkins.[58]

Children and adults with FASD are becoming involved in the justice system at an alarming rate.
The unique characteristics of these individuals warrant additional attention.[59] This Resolution
encourages increased awareness of FASD among attorneys, judges, other court professionals, and
court appointed advocates.

These individuals are urged to utilize existing screening tools to identify clients with FASD.

Attorneys, judges, bar associations and law school clinical programs, as well as all other persons
and entities involved with youth at risk, juvenile justice, or adult criminal court, should also
support training and develop enhanced awareness and understanding of FASD. This can be
accomplished by collaborating with medical, mental health, and disability experts on training to
enhance representation for individuals with FASD. Current initiatives that strive to achieve such
successes are discussed later in this Report and can be used as potential models.

Courts should also be considering FASD disability as a factor in mitigation with juvenile and adult
offenders during sentencing, particularly where the death penalty is an option. This mitigating
factor should also be applied when considering alternatives to incarceration, including therapy,
community-based programs, and other non-custodial measures, in order to rehabilitate the
individual and reduce recidivism.

Impact on the Child Welfare System

A large study of over 400 individuals with FASD, ranging from age 6-51, resulted in various
concerns about human rights, civil rights, and criminal justice system involvement for individuals
with FASD.[60] An astounding 80% of children in that study had not been primarily raised by a
biological parent.[61] In addition, 12% of children and 60% of adolescents experienced significant
school disruptions.[62] This statistic is especially disturbing since children with FASD already face



heightened academic challenges based on several of the mental and behavioral characteristics
associated with FASD. It is clear that children with FASD are part of the “at-risk” population and
should have access to special programs and services.

There are a disproportionate number of children with FASD in the foster care system; the rate of
FAS in the foster care system is 10-15 times higher than in the general population.[63] In the
United States, an estimated 70% of children in foster care are affected by some type of prenatal
alcohol exposure.[64] This is particularly worrisome because children with FASD benefit from
having a stable environment, a comfort that is, unfortunately, not available for many children in
foster care.

Children in foster care are already at high risk for educational disruptions as well as behavioral
and developmental issues. This is exacerbated when that child has FASD. It would be beneficial to
provide training and education to foster parents on how to identify the behaviors associated with
FASD, how to seek a diagnosis of the disability, and how to appropriately respond to
characteristics and behaviors associated with FASD. This training could provide foster parents
with information about services and programs available for children with FASD.

Full implementation is also necessary for a provision of the federal Child Abuse Prevention and
Treatment Act[65] that was intended to provide for more effective screening and referral
processes for individuals with FASD, in recognition of the importance of addressing the over-
abundance of children with FASD in the child welfare system. Fully implementing that Act’s
existing mandate of screening and referral processes for children with FASD can help assure their
early identification and hopefully prompt access to successful treatment.

Impact on Disability Benefits

Individuals with disabilities may be eligible for medical and cash benefits, such as Social Security
Disability, based on their disability. Children and adults with FASD may be eligible for such
benefits, but a diagnosis of FASD does not create an automatic entitlement[66] and they will be
required to meet statutory criteria, and establish that such impairment exists.[67] In some cases,
individuals will be required to prove that FASD severely limits their work activities, which may not
be the case for many individuals with FASD.[68]



Individuals with FAS or more severe FASD symptoms will have an easier time proving they are
eligible for benefits. That being said, even individuals with severe cases of FAS may face difficulties
establishing their eligibility because the system is complex and often difficult to navigate.[69] Also,
state law and policy may not list FASD related impairments within their definitions of
“developmental disabilities.”[70] Individuals who seek attorney representation may have an easier
time establishing eligibility and gaining access to disability benefits that will improve their quality
of life.

It is important that FASD, alcohol-related neurological disorders, alcohol-related birth defects, and
the effects of fetal alcohol exposure generally, be included within statutory definitions of
developmental disabilities and listing of conditions that provide medical and other benefit
coverage for screening, diagnosis, and treatment for those with these conditions. Law and policy
makers should ensure that individuals with FASD are eligible for disability benefits and
appropriate medical services. Eligibility and utilization of these benefits and services will help
improve the lives of individuals with FASD, especially youth and those transitioning out of the
foster care or juvenile justice system.

Current Initiatives

There are many beneficial programs and initiatives in the United States focusing on increasing
awareness of FASD among legal professionals, identifying individuals with FASD in the justice
system, and ensuring that these individuals receive appropriate and necessary services. This
section highlights two of these initiatives.

Seventeenth Judicial District Juvenile Court FASD Project

The Juvenile Court of Colorado’s 17th Judicial District’s FASD Project is working to increase
awareness of FASD among judicial officers, attorneys, and court appointed advocates and use
referrals as an effective tool for children in the child welfare system.[71] The FASD Project screens
children in the Juvenile Delinquency and Child Welfare Courts of Adams and Broomfield
Counties for prenatal substance exposure.[72] By integrating FASD screening, diagnosis, and
intervention within the court system, the FASD Project is working to improve the lives of children
and youth with FASD.

The FASD Project’s key strategies are:



o To integrate FASD screening into Juvenile Court;

O

To refer children to a diagnostic center for evaluation and a possible diagnosis;

o To meet with key players in the childs life, including parents, case workers, and probation
officers, to develop individualized case plans for children with FASD; and

O

To track data and monitor the success of this project.

The FASD project is so important because “it is identifying, supporting and tracking outcomes for
children and youths who would otherwise have a high likelihood of failing in school, experiencing
multiple placements, and re-offending or violating probation.’[73] This project provides the
necessary care for children with FASD while increasing awareness among professionals who work
with these individuals to ensure that the appropriate care and services are provided.

Alaska FASD Partnership

The Alaska FASD Partnership is a statewide coalition of over 75 organizations and individuals
working to prevent FASD and improve access to services for individuals with FASD. The mission
of the partnership is “[tJo promote awareness, prevention, and effective life-long interventions for
those affected by prenatal exposure to alcohol and their families”[74] Through seven workgroups,
the partnership has been able to identify gaps and barriers to services for individuals with FASD.
[75] The workgroups develop policy and funding recommendations and strive to increase
awareness about this issue.

In 2010, the partnershipss first year, they were integral in establishing state funding for substance
abuse treatment programs for pregnant women, parent navigation services, and greater access to
services for individuals with FASD.[76] The workgroups are currently addressing several
important issues, including prevention of FASD, diagnosis and access to services, the impact of
FASD in the legal and education systems, and professional development.[77] Identifying these
issues and establishing best practices will ensure better services and care for individuals with
FASD.

The Seventeenth Judicial District FASD Project and the Alaska FASD Partnership are two initiatives
that exemplify meaningful work being done around the country to serve individuals with FASD.
As highlighted by this Report, legal professionals and individuals involved with youth at risk



should be supporting training and awareness of FASD. In addition, lawmakers should be
addressing various issues surrounding FASD to ensure that individuals with FASD have access to
appropriate services and are treated fairly.

Conclusion

Given the alarming data, and the unique characteristics of individuals with FASD, there is a clear
need for increased awareness of FASD. Attorneys, judges, bar associations, law schools, and other
entities involved with at-risk youth, juvenile justice, and the adult criminal court should support
training and awareness of FASD. These individuals should collaborate with medical, mental
health and FASD disability experts to promote appropriate legal representation and advocacy for
individuals with FASD and to address the over-abundance of individuals with FASD in the foster
care system, the juvenile justice system and the adult criminal court.[78]  In addition, courts
should use FASD as a mitigating factor for juveniles and adults during criminal sentencing.

Federal, state and local law and policy makers should also enact laws and policies that reflect the
serious effects of prenatal alcohol use. It is vital to increase public awareness, especially for
women who are substance abusers, pregnant, or of childbearing age, about FASD to both prevent
it's occurrence and to ensure that individuals with FASD, and specifically children and youth with
FASD, have access to appropriate services and, if they are involved in the courts, skilled legal
representation.
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